Notes on slides – Regulation of advocacy and lobbying

70. 	The main sources of guidance for this topic are available from 
Charity Commission – who are responsible for the general regulation of charities 
Campaigning and political activity guidance for charities (CC9)
Electoral Commission – who oversee elections and regulate political finance in the UK
Guidance for Non-party campaigners: Where to start 

71. 	Campaigning and political activity by charities
[bookmark: _Hlk86930252]There is a difference between campaigning and political activity which is explained by the Charity Commission guidance -  
· Campaigning: the commission uses this word to refer to awareness-raising and to efforts to educate or involve the public by mobilising their support on a particular issue, or to influence or change public attitudes. It also uses it to refer to campaigning activity which aims to ensure that existing laws are observed.

· Political activity: the commission uses this term to refer to activity by a charity which is aimed at securing, or opposing, any change in the law or in the policy or decisions of central government, local authorities or other public bodies, whether in this country or abroad. It includes activity to preserve an existing piece of legislation, where a charity opposes it being repealed or amended. 
Any charity can become involved in campaigning and in political activity solely in order to further or support its charitable purposes, unless its governing document prohibits it.

72. 
Engagement in campaigning is a means by which many charities work to further their purposes, and many charities also engage in political activity in support of those purposes. There is not always a clear demarcation between campaigning and political activity, and a charity might well undertake a phase of activity which has various elements. 
So long as a charity is engaging in campaigning or political activity solely in order to further or support its charitable purposes, and there is a reasonable likelihood of it being effective, it may carry out campaigning and political activity. The activities it undertakes must be a legitimate and reasonable way for the trustees to further those purposes, and must never be party political.
It is essential to note that charities cannot give their support to a political party. It may express support for particular policies which will contribute to the delivery of its own charitable purposes so long as its independence is maintained, and perceptions of its independence are not adversely affected. A charity may engage with a political party in ways that supports its own charitable purposes. In doing so, it must remain politically neutral and should consider working with other parties to help ensure public perceptions of neutrality and should be as open and transparent as possible about any engagement their charity has with a political party.
A charity can make public comment on social, economic and political issues if these relate to its purpose, or the way in which the charity is able to carry out its work.
Whilst there is no limit on the extent to which charities can engage in campaigning in furtherance of their charitable purposes, political activity cannot be the only means by which a charity pursues its charitable purposes, although it may be a significant contribution. This means that political activity cannot be the continuing and sole activity of the charity (Organisations that are established to pursue political purposes cannot be charities). 
However there could be particular situations where a charity may lawfully apply most, or even all, of its resources to political activity, in support of a charitable purpose for a period of time. In such cases, the trustees must have looked carefully at the range of means open to them, and to have decided that for the time being the charity’s purposes were most effectively pursued through political activity.
Such a situation could arise where a charity had identified that political activity could bring major benefits to its beneficiaries, and that there was a good chance of success. It might then consider a campaign aimed at securing a change in the law or in significantly raising public awareness. It could lawfully commit all its resources in that way to such a campaign.
Once an election has been called, charities that are campaigning will need to take special care to ensure their political neutrality. A charity must never indicate to its supporters which candidate to support in an election and during an election period, the need for impartiality and balance is intensified, and charities must take particular care when undertaking any activities in the political arena.

73.    	Case Study 1
Not allowed
· A chief executive of a charity, in that capacity, signs a letter to a newspaper advocating support for a political candidate. This would clearly be party political activity and, as such, is not permitted activity for charities.
74.	Case Study 2
Allowed (as long as they promote the event and not the politician)
A charity provides medical care and support services to people with addiction problems. Its charitable purpose is stated to be the advancement of community welfare and this is referenced in the charity’s governing document. A local politician organises a public meeting on the topic of the national addiction framework and asks the charity if it would provide a speaker. A staff member of the organisation speaks at the event and the charity promotes the event on their website and social media platforms


Other examples not on the slides
· A charity set up for the welfare of refugees and asylum-seekers identifies that changes to benefit regulations are leaving certain classes of asylum-seeker completely destitute. It decides that changing the regulations will be for the benefit of many asylum-seekers, and supports the charity’s purposes. Therefore, it undertakes political activity aimed at persuading government to make the necessary changes, with a petition delivered to Downing Street, a lobby of Parliament and other linked activity.
· A chief executive of a charity, in that capacity, is invited to speak at a fringe event at a party conference. This would be acceptable political activity providing he/she, and their trustees, are clear that being there supports the charitable purposes and that perceptions of the charity’s independence are unaffected.
· A charity is invited by a political party to comment on its draft manifesto. The charity agrees to comment, but only on those aspects that impact upon its beneficiaries. It also makes the same offer to all the main political parties. This is acceptable.

75.	Additional Election regulations	
Legal framework: Political Parties, Elections and Referendums Act 2000 (‘PPERA’), as amended and expanded in 2014 by the Transparency of Lobbying, Non-party Campaigning and Trade Union Administration Act (often referred to as the ‘Lobbying Act’).
Non-party campaigners (including charities) are required to register with the Electoral Commission if they incur ‘controlled expenditure’ over a prescribed threshold during the ‘regulated period’ prior to an election.
The phrase ‘non-party campaigners’ refers to individuals and organisations (including charities) who campaign around elections without standing candidates themselves. 
Once registered, an organisation is subject to limitations and disclosure obligations in relation to its regulated spending and any donations it receives towards that spending.

76.	Additional Election regulations
The Electoral Commission regulates general non-party campaigns. These are campaigns for or against one or more political parties, parties or candidates that support or do not support particular policies or other categories of candidate.
Rules don’t apply to local campaigns. Local campaigns are for or against one or more candidates or in a particular constituency, ward or other electoral area. Whilst these are not subject to Electoral Commission regulation they are subject to a spending limit. For example, the limit for campaigning for or against one or more candidates in a constituency in a UK Parliamentary general election is £700. In the Senedd 2021 elections, the local campaigning rules could apply to campaigns for or against a constituency candidate or an independent regional candidate. If you are campaigning for or against a constituency candidate you have a limit of £500. If you are campaigning for or against an independent regional candidate you have a limit of £1,000. Complaints about breaches of the local campaign rules should be made to the police.
Registration is required if you exceed the spending threshold on regulated activity during the regulated period.
The spending threshold is 
England					£20,000
Wales, Scotland or Northern Ireland	£20,000
If your total regulated spending stays below these thresholds in each part of the UK, you do not need to register. It is an offence to spend more than the threshold without being registered first.
The non-party campaigner rules under PPERA only apply in the period before certain elections. This is known as the ‘regulated period’.
UK Parliamentary general elections	365 days before polling day
Scottish Parliamentary elections		4 months before polling day
National Assembly for Wales elections    4 months before polling day
Northern Ireland Assembly elections	4 months before polling day
In an unscheduled UK Parliamentary general election, the time between the election’s announcement and polling day is typically shorter than the length of the regulated period. When this happens, the regulated period will still run for 365 days. It will therefore have started before the election was announced. This does not happen in unscheduled elections to the Scottish Parliament, National Assembly for Wales or Northern Ireland Assembly. It is a feature of early UK Parliamentary general elections.

	


77.	What spending is regulated?
Spending on the following activities can be regulated:
· election material
· canvassing and market research
· public rallies or public events
· press conferences or other media events 
· transport in connection with publicising your campaign
If you spend money on one of the five activities during a regulated period, you need to apply two tests to your spending to decide if it is regulated: 
· the purpose test
· the public test
78.		The purpose test
The purpose test is met if your activity can reasonably be regarded as intended to influence voters to vote for or against:
· one or more political parties
· political parties or candidates that support or do not support particular policies
· other categories of candidates, for example, candidates who went to a state school, or independent candidates (who are not standing in the name of a political party) 
This test applies to any of the five campaign activities.
Does your campaign activity meet the purpose test?
You can work out whether your campaign meets the purpose test by looking at the following:
· whether it includes a call to action to voters
· tone
· context and timing
· how a reasonable person would see your activity
These factors should be considered as a whole rather than individually. 
Note for Charities and other organisations with limits on their political activities
As charities are bound by charity law they have restrictions on their political activities, they are less likely to carry out activities that meet the purpose test. This is because the restrictions mean that many of the sorts of campaigns that meet the purpose test are prohibited for those organisations.
For example, charities must remain independent of party politics and must not support a political party or candidate, or create a perception of support as a result of their actions or participation.
As a charity that abides by charity law and guidance from the Charity Commission, in most circumstances your campaign activity is unlikely to meet the purpose test.
79. 	The public test
This test applies to:
· election material
· canvassing and market research
· public rallies or public events
The public test is met if your activity is aimed at the public or a section of the public.
Your members and committed supporters do not count as members of the public.
'Committed supporters' will include regular donors and people who are actively involved in your charity, but not those who have signed up to social network sites, email updates or appear on your general mailing lists. Where the campaign is aimed at the public or a section of the public, the public test will be met and spending will be deemed regulated
80. Breaking the rules?
If a charity breaks the rules in the run up to an election they could be liable to for civil or criminal penalties.
The Electoral Commission may investigate if an allegation is made of rule-breaking or where they become aware of a potential problem through another route such as a press report.
However, the Electoral Commission state in their Guidance,
“Wherever possible, we use advice and guidance proactively in order to secure compliance. And we regulate in a way that is effective, proportionate and fair.”






Extra information – Not on slides - Campaign activity before an election is announced
The retrospective nature of the regulated period may concern campaigners due to uncertainty about whether the rules apply. However, most campaign activity undertaken before an election is announced is unlikely to meet the purpose test.
First, many campaigns are purely issues-based rather than focusing on candidates or parties. Policies and issues may not be sufficiently closely and publicly associated with a party, parties or category of candidates for the campaign activity to meet the purpose test. This is especially true when the campaigns were intended to take place outside of an election period, since then they are less likely to have a call to action to voters, or even to mention parties or candidates.
Second, you are unlikely to be reasonably regarded as intending to influence people to vote in an election when you do not know or expect that the election is happening. Therefore, where this was the case, your activity is unlikely to have met the purpose test.
The likely exceptions to this are if either:
· you ran campaigns which met the purpose test in a different election in the regulated period – for example you campaigned in local elections earlier in the year
· you anticipated or made reference to the future election before it was announced – for example “Vote Conservative in the coming election”, or “Unseat MPs who voted for austerity”.
If you spend money on campaigning like this at any time, then you will need to keep a record of what you have spent. This is so that if an early UK Parliamentary general election is called, you will know how much regulated spending you have incurred in the regulated period.
